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The Trusts Act 2019 will come into full force and effect following an 18-month transition
period on 30 January 2021.

The Trusts Act will repeal the Trustee Act 1956 and the Perpetuities Act 1964.

The purpose of the Trusts Act is to restate and reform New Zealand trust law by:

➢ setting out the core principles of the laws relating to express trusts
➢ providing default administrative rules for express trusts
➢ providing mechanisms to resolve trust-related disputes
➢ making the law of trusts more accessible

Core provisons
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15 Creation of express trust

(1) An express trust may be created—
(a) by or under an enactment; or
(b) by a person (the settlor) who, clearly and with reasonable certainty (and 

subject to any formalities prescribed by any enactment),—
(i) indicates an intention to create a trust; and
(ii) identifies the beneficiaries (or classes of beneficiaries) or the permitted 

purpose of the trust; and
(iii) identifies the trust property.

(2) A trust created under subsection (1) commences when a trustee holds property of the 

trust.

Initial settlement 
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The definition of beneficiary for the purposes of the Trusts Act, which means
“a person who has received, or who will or may receive, a benefit under a trust
(other than a trust for a permitted purpose), and includes a discretionary
beneficiary.”

This means that “every” beneficiary potentially includes beneficiaries who
have been removed following receiving a benefit under a trust, beneficiaries
appointed by deed or will whose appointment is not yet effective due to
conditions to be met, final beneficiaries, default beneficiaries and guardians of
minor beneficiaries.

Every beneficiary 
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Every beneficiary does not mean only the beneficiaries expected to benefit
from a trust.

The Review of the Law of Trusts that was presented to Parliament included a
recommendation that trustees “… notify qualifying beneficiaries (those who
the settlor intended to have a realistic possibility of receiving trust property
under the terms of the trust) as soon as is practicable of the fact that a person
is a beneficiary, names and contact details of trustees and the right of
beneficiaries to request a copy of the trust deed or trust information.”

This approach was not adopted in the Trusts Act.

Every beneficiary 
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There is a presumption in s 51 of the Trusts Act that trustees must make basic
trust information “… available to every beneficiary or representative of a
beneficiary…”

The basic trust information is set out in s 51 (3) of the Trusts Act as follows:

➢ the fact that a person is a beneficiary of the trust

➢ the name and contact details of the trustee

➢ the occurrence of, and details of, each appointment, removal, and retirement 
of a trustee as it occurs, and

➢ the right of the beneficiary to request a copy of the terms of the trust or trust 
information.

Disclosure obligations 
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“A trustee is required to consider at reasonable intervals whether the trustee
should be making the basic trust information available …”

Trusts Act, s 51(4)

“However, the trustee is not required to apply to the court for directions if—

(a) the period during which no beneficiary has any trust information is less 
than 12 months; and

(b) at the end of that period, the trustee gives to at least 1 beneficiary of the 
trust the basic trust information.”

Trusts Act, s 54(3)

Disclosure obligations 
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Section 53 of the Trusts Act provides for factors that a trustee must consider
for the purposes of deciding whether to notify basic trust information or
whether to give information on request. See Erceg v Erceg, Addleman v
Lambie and Jacomb v Jacomb.

The factors are:

(a) the nature of the interests in the trust held by the beneficiary and the other 
beneficiaries of the trust, including the degree and extent of the 
beneficiary’s interest in the trust and the likelihood of the beneficiary 
receiving trust property in the future

(b) whether the information is subject to personal or commercial 
confidentiality

Disclosure obligations 
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(c) the expectations and intentions of the settlor at the time of the creation of
the trust (if known) as to whether the beneficiaries as a whole and the
beneficiary in particular would be given information

(d) the age and circumstances of the beneficiary

(e) the age and circumstances of the other beneficiaries of the trust

(f) the effect on the beneficiary of giving the information

(g) the effect on the trustees, other beneficiaries of the trust, and third parties
of giving the information

Disclosure obligations 
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… 

(h) in the case of a family trust, the effect of giving the information on—

(i) relationships within the family

(ii) the relationship between the trustees and some or all of the
beneficiaries to the detriment of the beneficiaries as a whole

(i) in a trust that has a large number of beneficiaries or unascertainable
beneficiaries, the practicality of giving information to all beneficiaries or all
members of a class of beneficiaries

(j) the practicality of imposing restrictions and other safeguards on the use of
the information (for example, by way of an undertaking, or restricting
who may inspect the documents)

Disclosure obligations 
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… 

(k) the practicality of giving some or all of the information to the beneficiary in
redacted form

(l) if a beneficiary has requested information, the nature and context of the
request

(m) any other factor that the trustee reasonably considers is relevant to
determining whether the presumption applies

Disclosure obligations 
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The maximum duration will be increased to 125 years

➢ The maximum duration does not apply if the terms of a trust specify or imply a
shorter duration

➢ No change to trusts that can already last indefinitely

➢ Necessary to review each trust to determine what the trust duration is moving
forward

➢ Also necessary to consider whether to ensure new trusts will adopt the 125 year
maximum duration once able to do so

➢ More is not necessarily better – important to review classes of beneficiaries

Trusts Act, s 16

Maximum duration
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The Trusts Act introduces new adviser obligations in s 39 (regarding modification and
exclusion of default provisions) and s 43 (regarding liability exclusion and indemnity)

➢ Is it sufficient to acknowledge advice?

➢ What advice needs to be given

➢ How should this be recorded?

➢ Where should advice be retained

➢ Is there any value in adviser certificates?

Advisor obligations
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Certificate

I, [the settlor] confirm that prior to signing this deed I have been made aware of the meaning and
effect of:

(a) the modification or exclusion of the following default duties as set out in the Trusts Act 2019:

• Duty to invest prudently (section 30)

• Duty not to exercise power for own benefit (section 31)

• Duty to act for no reward (section 37)

• Duty to act unanimously (section 38)

(b) the meaning and effect of the liability exclusion in clause XX.01 and the indemnity in clause 
XX.02

Advisor obligations
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Each Trustee of the Trust must keep, so far as is reasonable, the following documents 
relating to the Trust:

(a) the trust deed and any other document that contains terms of the Trust

(b) any variations made to the trust deed

(c) records of the Trust property that identify the assets, liabilities, income, and
expenses of the Trust and that are appropriate to the value and complexity of the
Trust property

(d) any records of Trustee decisions made during the Trustee’s trusteeship

(e) any written contracts entered into during that Trustee’s trusteeship

(f) any accounting records and financial statements prepared during that Trustee’s
trusteeship …

Core documents
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Each Trustee of the Trust must keep, so far as is reasonable, the following documents 
relating to the Trust:

…

(f) any accounting records and financial statements prepared during that Trustee’s
trusteeship

(g) documents of appointment, removal, and discharge of Trustees (including any court
orders appointing or removing Trustees)

(h) any letter or memorandum of wishes from the Settlors

(i) any other documents necessary for the administration of the Trust, and

(j) any documents referred to in paragraphs (a) to (i) that were kept by a former
Trustee during that person’s trusteeship and passed on to the current Trustee or
Trustees.

Core documents …
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Consideration is needed regarding the identification, retention, storage, transfer on
change of trustee and accessibility of core documents. The trustee responsible for
retention of the core documents must be clearly determined.

Some of these aspects may be addressed in trust deeds moving forward. For example:

“Each Trustee’s obligation to keep core documents can be met where the core
documents are retained in electronic form, whether by the Trustee or through a
document portal or accessible electronic storage service maintained by the Trustee or
a third party.”

Core documents …
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There is no one correct way to communicate with clients. However, practical
considerations include:

➢ whether trust deeds and trust information should be reviewed prior to
communicating with client

➢ provision of accurate information that is not too overwhelming

➢ providing links to the Trusts Act 2019 or other sources of information

➢ avoiding generic communications

➢ calls to action

➢ following up

Communication with clients
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Contact details

Vicki Ammundsen
Vicki Ammundsen Trust Law Limited
Level 7, 38 Wyndham Street Auckland 
Ph. 09 222 2650
E-mail: vicki@vatl.nz
Blog: mattersoftrust.co.nz


