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Disclaimer 
 
This guide has been produced for the purpose of providing general information and should not be 
construed or acted on as legal advice. There are several legal and other considerations that are 
not mentioned, or not explained fully, in this guide. Specific advice should be sought to ensure 
that the information contained in this guide applies correctly to your situation and has not been 
subsequently altered by developments in law or otherwise.  
 
We have no obligation to notify you if changes to law or otherwise occur which affect the content 
of this guide. 
 
© Kemps Weir Lawyers Limited 2019-2020 
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1. Introduction 
 
On 30 July 2019, the Trusts Act 2019 (New Act) received royal assent (the final stage in becoming 
an act of parliament) and will take effect on 30 January 20211. The New Act will repeal the Trustee 
Act 1956 and Perpetuities Act 1964.  
 
Generally speaking, the New Act will increase the rights of beneficiaries and impose greater 
obligations on trustees. We expect these changes to make trusts more transparent for beneficiaries 
which will increase the likelihood that the administration of trusts, and trustees’ decisions or 
inaction, will be challenged. 
 
This guide aims to help trustees understand and prepare for the New Act. 
 

2. Application of the New Act2 
 
The New Act will apply to “express trusts”3 (both new and existing). An express trust is a trust: 

 
 where the trustees hold property for the benefit of the beneficiaries or for a permitted 

purpose (e.g. a charitable purpose); 
 

 where the trustees are accountable for carrying out the trust; 
 

 which does not have a sole trustee who is also the sole beneficiary; and 
 

 which is created by an enactment or by a person who clearly indicates an intention to create 
a trust, identifies the beneficiaries or the permitted purpose of the trust and identifies the 
trust property. 

 
Common examples of express trusts include discretionary trusts (e.g. a family trust), testamentary 
trusts (e.g. a trust established by a Will) and charitable trusts. Express trusts are also common in 
commercial transactions. 
 

3. The New Act, the terms and other laws4 
 
Generally, where the New Act is inconsistent with the terms of a trust, the New Act will prevail. 
There are two exceptions: 
 

 column 1 of Schedule 2 specifies various sections of the New Act that are able to be 
modified or excluded by the terms of a trust (subject to any limitations in column 2 of 
Schedule 2); and 

 
1 Subpart 5 of Part 9 of the New Act (which makes amendments to Financial Services Legislation) 
became effective on 31 July 2019. 
2 Sections 5(1) and (2) and 12 to 15. 
3 In some cases, the application of the New Act will extend beyond express trusts (section 5(2)). 
4 Sections 5(3) to (8). 
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 schedule 3 provides that certain provisions of the New Act are or may be modified or 

excluded in relation to specified commercial trusts. For example, the prohibition against a 
trustee being indemnified for gross negligence (discussed at paragraph 9 below) does not 
apply to a specified commercial trust5. A “specified commercial trust” is an express trust 
that is created for the purpose of facilitating a commercial transaction, a wholesale trust6 
or a security trust7.  

 
The New Act complements, not replaces, the rules of the common law and equity relating to trusts 
(except where those rules are inconsistent with the New Act)8. 
 

4. Duration of a trust9 
 
The New Act will abolish the common law rule known as the rule against perpetuities and extend 
the maximum duration of a trust from 80 to 125 years. The terms of the trust may limit the duration 
of a trust to 80 years (or some other period of time) – if that is the case, a variation to the terms of 
the trust will be required to take advantage of the longer permitted duration. Before extending a 
trust’s duration, the trustees will need to consider whether the terms of the trust are able to be 
varied in that way and whether that extension is in the best interests of the beneficiaries. 
 
Where the assets of a trust are resettled from one trust to another, the 125 year period is calculated 
from the commencement of the original trust10. 
 
The maximum duration does not apply to charitable trusts and some trusts associated with 
superannuation schemes and employee share schemes11. 
 

5. Appointment and discharge of trustees12 
 
The New Act will streamline the appointment and discharge of trustees. For example, the New 
Act: 

 
 sets out the required qualifications of a trustee13; 

 
 will require the person with the power to appoint and remove trustees (Appointor) to 

exercise that power honestly, in good faith and for a proper purpose14;  
 

 
5 Section 4(4) of Schedule 3. 
6 e.g. a trust established in connection with an offer of shares in a company. 
7 e.g. a trust which holds security over the assets of a debtor for the benefit of one or more persons. 
8 Section 5(8). 
9 Sections 16 to 19. 
10 Section 17. 
11 Section 16(6). 
12 Sections 92 to 120. 
13 Section 96. 
14 Section 94. 

http://www.legislation.govt.nz/act/public/2019/0038/latest/link.aspx?id=DLM7383155#DLM7383155
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 will require the Appointor to remove a trustee who has lost the capacity to perform the 
functions of a trustee15; and 
 

 provides that a court order appointing or removing a trustee is sufficient for vesting land 
in the continuing trustees (i.e. that order can be lodged with the registrar of land to register 
the transfer of the land to the continuing trustees)16. 
 

Even if the terms of the trust require that the trust has two or more trustees, a statutory trustee 
(e.g. Public Trust), but not a corporate trustee which is not a statutory trustee, may be appointed 
as the sole trustee17. 
 

6. Documents to be kept by trustees18 
 
The record keeping obligations of trustees are clearly defined in the New Act. The trustees must 
keep the “core trust documents”, which are: 
 

 the trust deed and any other document that contains terms of the trust; 
 

 variations made to the terms of the trust; 
 

 records of the trust property that identify the assets, liabilities, income and 
expenses of the trust; 
 

 records of trustee decisions; 
 

 written contracts; 
 

 accounting records and financial statements; 
 

 documents of appointment, removal and discharge of trustees; 
 

 memorandum of wishes from the settlor; and 
 

 any other documents necessary for the administration of the trust. 
 
Each trustee must personally hold the terms of the trust and any variations but can rely on another 
trustee to hold the other documents if satisfied that the other trustee holds those other documents 
and will make them available on request.  
 
When a person ceases to be a trustee, they must give the trust documents they hold to a 
replacement or continuing trustee. 
 

 
15 Section 104. 
16 Section 116(5) and section 89 of the Land Transfer Act 2017. 
17 Section 97. 
18 Sections 45 to 48. 

core trust docum
ents 
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7. Duties of trustees19 
 
There are two types of duties in the New Act - mandatory duties (which cannot be modified or 
excluded) and default duties (which can be modified or excluded). A trustee must:  
 

 know the terms of the trust; 
 

 act in accordance with the terms of the trust; 
 

 act honestly and in good faith; 
 

 act for the benefit of the beneficiaries;  
 

 exercise the trustee’s powers for a proper purpose; 
 

 exercise the care and skill that is reasonable in the circumstances taking into 
account any special knowledge or experience of the trustee;  
 

 when investing trust property, exercise the care and skill that a prudent person 
of business would exercise in managing the affairs of others taking into 
account any special knowledge or experience of the trustee; 
 

 not exercise a power of a trustee for the trustee’s own benefit; 
 

 consider actively and regularly whether the trustee should be exercising one 
or more of the trustee’s powers; 
 

 not bind or commit trustees to a future exercise of a discretion; 
 

 avoid a conflict between the interests of the trustee and the interests of the 
beneficiaries; 
 

 act impartially in relation to the beneficiaries; 
 

 not make a profit from the trusteeship; 
 

 not take any reward for acting as a trustee; and 
 

 act unanimously with any other trustees. 
 
The default duties are able to be modified or excluded by the terms of the trust20. In the case of an 
existing trust, a variation to the terms of the trust may be necessary to modify or exclude the default 
duties – that may not be possible if the terms of the trust do not contain a power to vary or the 

 
19 Sections 21 to 39. 
20 The default duty in section 32 (the duty to consider exercise of power) can be modified only to the 
extent that is consistent with section 51(4) (which requires a trustee to consider at reasonable intervals 
whether the trustee should be making the basic trust information available). 

m
andatory duties 

default duties 
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scope of the power to vary is limited (and the modification and exclusion of the default duties is 
outside that scope). 
 

8. Disclosure of information to beneficiaries21 
 
The New Act will require trustees to disclose information to beneficiaries. The purpose is to ensure 
beneficiaries have sufficient information to enforce the terms of the trust and the trustees’ duties 
against the trustees. 
 
There will be a presumption that the trustees must make available to every beneficiary 
or their representative (e.g. their parent, where the beneficiary is less than 18 years 
old), the basic trust information.  
 
“Basic trust information” means: 
 

 the fact that a person is a beneficiary of the trust; 
 

 the name and contact details of the trustees;  
 

 the occurrence and details of each appointment, removal and retirement of a 
trustee; and 
 

 the right of the beneficiary to request a copy of the terms of the trust or trust 
information. 

 
If this presumption applies, the trustees have a positive obligation to provide the basic 
trust information to every beneficiary (whether or not the beneficiaries have requested 
that information). The trustees are required to consider at reasonable intervals 
whether they should be making the basic trust information available to any 
beneficiary. 
 
There will also be a presumption that the trustees must, within a reasonable period of 
time, give a beneficiary or their representative any other trust information that person 
requests.   
 
“Trust information” means any information regarding:  
 

 the terms of the trust;  
 

 the administration of the trust; or  
 

 the trust property that is reasonably necessary for the beneficiary to have to 
enable the trust to be enforced22.  

 

 
21 Sections 49 to 55. 
22 The reasons for trustees’ decisions is specifically excluded from the definition of “trust information” 
(section 49). 

basic trust inform
ation 

other trust inform
ation 
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Before giving information to a beneficiary, the trustees must consider: 
 

 the nature of the interests in the trust held by the beneficiary and the other 
beneficiaries of the trust; 
 

 whether the information is subject to personal or commercial confidentiality; 
 

 the expectations and intentions of the settlor at the time of the creation of the 
trust; 
 

 the age and circumstances of the beneficiary; 
 

 the age and circumstances of the other beneficiaries of the trust; 
 

 the effect on the beneficiary of giving the information; 
 

 the effect on the trustees, other beneficiaries of the trust, and third parties of 
giving the information; 
 

 in the case of a family trust, the effect of giving the information on 
relationships; 
 

 in a trust that has a large number of beneficiaries or unascertainable 
beneficiaries, the practicality of giving information to all beneficiaries; 
 

 the practicality of imposing safeguards on the use of the information; 
 

 the practicality of giving information to the beneficiary in redacted form; 
 

 if a beneficiary has requested information, the nature and context of the 
request; and 
 

 any other factor that the trustee reasonably considers is relevant to 
determining whether the presumption applies. 

 
If after taking into account those factors the trustees reasonably consider that the information 
should not be given, the presumption will not apply and the trustees may withhold the 
information. There are additional requirements in section 54 when no beneficiary has any trust 
information for 12 months or more (i.e. trust information has been withheld from all beneficiaries). 
 
These disclosure requirements will not apply to most charitable trusts23. 
 

 
23 Section 50(2). 

factors to consider w
hen deciding w

hether presum
ption applies 
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9. Liability of trustees24 
 
Under the New Act, a trustee will be unable to limit or exclude their liability (or be indemnified 
from trust property) for a breach of trust arising from dishonesty, wilful misconduct or gross 
negligence25.  
 
This is a change from current law, which allows a trustee to exclude their liability for a breach of 
trust arising from negligence26. 
 

10. Delegation of trustee’s powers27 
 
There will be more flexibility for trustees to delegate their powers under the New Act. For example, 
a trustee will be able to delegate, by power of attorney, that trustee’s powers in circumstances 
where the delegation is necessary (or the trustee expects that it may from time to time become 
necessary) because of the trustee’s: 
 

 absence from New Zealand;  
 

 temporary inability to be contacted;  
 

 temporary physical incapability; or 
 

 temporary lack of capacity to perform the functions of a trustee. 
 
The delegation can only continue for the duration of the relevant circumstance or 12 months 
(whichever is shorter)28. If there are only two trustees, one trustee cannot delegate its powers to 
the other trustee unless the other trustee is a statutory trustee (e.g. Public Trust). 
 

11. Review of trustees’ decisions by High Court29 
 
The New Act will give beneficiaries the ability to apply to the High Court to review:  
 

 the removal or appointment of a trustee; or  
 

 any act, omission or decision of the trustees (including one which has not yet occurred but 
is proposed).  

 

 
24 Sections 40 to 44. 
25 Section 44 sets out the factors which determine whether a trustee has been grossly negligent. 
26 Armitage v Nurse [1998] Ch 241 
27 Sections 67 to 73. 
28 The delegation can be extended in some circumstances (refer to section 70(4)). 
29 Sections 95 and 126 to 129. 
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An application by a beneficiary will be dealt with in two stages: 
 

 the beneficiary must first produce evidence that raises “a genuine and substantial dispute” 
as to whether the decision was or is reasonably open to trustees; and then 
 

 if the court is satisfied that the beneficiary has established a genuine and substantial 
dispute, the onus is on the trustees to defend the decision.  

 
If the court is satisfied that the decision was not or is not reasonably open to the trustee, the court 
may make any order the court considers necessary - for example, the court may set aside the 
decision. However, the court must not make an order that affects a valid distribution of the trust 
property that was made before the trustees had notice of the application or any right acquired by 
a person in good faith and for value30. 
 

12. Alternative dispute resolution31 
 
One of the purposes of the New Act is to provide mechanisms to resolve trust related disputes32. 
The New Act will do that by making alternative dispute resolution (ADR) (e.g. mediation or 
arbitration) more accessible to resolve trust related disputes33.  
 
For example:  
 

 where the terms of a trust do not require or allow ADR, the trustees will still be able to refer 
a dispute to an ADR process with the agreement of the parties to the dispute; 
 

 where a beneficiary is unascertained or lacks capacity, in relation to an internal matter34, 
the court will appoint a representative for that beneficiary – the representative is able to 
agree to a settlement or arbitration agreement on behalf of that beneficiary; 

 
 the trustees may give binding undertakings in relation to a settlement or arbitration 

agreement (despite the duty in section 33 that a trustee must not bind or commit trustees 
to a future exercise or non-exercise of a discretion); and 
 

 the liability of trustees will be limited in relation to a settlement or arbitration agreement. 
 

 
30 Section 127(4). 
31 Sections 142 to 148. 
32 Section 3(c). 
33 The alternative dispute resolution provisions in the New Act will not apply to a dispute about the 
validity of the trust itself (refer to the definition of “matter” in section 142). 
34 The New Act distinguishes between internal matters (e.g. a dispute between a trustee and a 
beneficiary or between two trustees) and external matters (e.g. a dispute involving a trustee and a third 
party). 
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13. Preparing for the New Act 
 
To prepare for the New Act, trustees should: 
 

 review the purposes for which the trust was first established and consider whether the trust 
achieves those purposes (and will continue to achieve those purposes after the New Act 
comes into force); 
  

 consider whether the trust will remain cost-effective taking into account the cost of 
complying with the additional requirements; 
 

 review the trustees’ procedures to ensure the trustees regularly consider trust matters such 
as the trust’s activities, investments, insurances and the welfare of the beneficiaries; 
 

 check the terms of the trust to understand whether the vesting date will automatically be 
extended and, if not, whether the terms can and should be varied to extend the trust’s 
duration; 

 
 review what documents are held by the trustees and review the trustees’ procedures in 

relation to the core trust documents to ensure they comply with the New Act; 
 

 become familiar with the duties of trustees (both mandatory and default) and consider 
whether the terms of the trust can and should be varied to modify or exclude any of the 
default duties; 

 
 if the terms of the trust are not varied to exclude the default duties, consider whether the 

trustees are able and willing to comply with the default duties; 
 

 check whether the terms of the trust relating to trustees’ liability will comply with the New 
Act; 
 

 consider whether the trustees are willing to continue even though they will be liable for 
gross negligence (except if the trust is a “specified commercial trust”); 
 

 ask the settlor to put in writing their expectations and intentions as to the disclosure of 
information to beneficiaries (if the settlor has not already done so)35; 
 

 decide which beneficiaries will be given the basic trust information and collate their contact 
details;  
 

 implement a procedure for considering, at reasonable intervals, whether the basic trust 
information should be given to any beneficiary; and 

 
35 In terms of the factors in section 53 (which the trustees must consider before giving information to a 
beneficiary), only the expectations and intentions of the settlor at the time of the creation of the trust is 
referred to in section 53(c). It may still be helpful for the trustees to understand the expectations and 
intentions of the settlor (in respect of a trust already created) and, arguably, the trustees could take into 
account those expectations and intentions under section 53(m). 
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 check that none of the trustees are disqualified from being a trustee under section 96. 

 
Each trust needs to be considered with reference to its terms and related documents, the 
circumstances of the beneficiaries, the sophistication and risk appetite of the trustees and the 
wishes of the settlor. After considering the implications of the New Act, the trustees may be 
unwilling to continue (e.g. due to the risks and additional obligations) and/or the best course of 
action may be to wind up the trust or resettle its assets onto another trust with different terms 
and/or trustees.  
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More information 
 
If you would like to discuss the New Act in more detail or would like assistance preparing for the 
New Act, please get in contact with us. 
 
 

 

 
Mike Kemps 
Director 
mike@kempsweir.co.nz  
+64 9 525 4594 
 

 

 

 
Stuart Weir 
Director 
stuart@kempsweir.co.nz 
+64 9 525 4597 
 

 

 

 
Peter Kemps 
Consultant 
peter@kempsweir.co.nz 
+64 9 525 4590 
 

 

 

 
Kate Sizer 
Senior Lawyer 
kate@kempsweir.co.nz 
+64 9 526 2561 
 
 

 

 

 
Emily Holdaway 
Senior Lawyer 
(on maternity leave) 
 

 

 

 
Luke Strom 
Senior Lawyer 
luke@kempsweir.co.nz  
+64 9 525 4596 
 

 

 

 
Tessa Dickie 
Lawyer 
tessa@kempsweir.co.nz  
+64 9 526 2560 
 

 

 

 
Siobhan O’Sullivan 
Senior Legal Executive 
siobhan@kempsweir.co.nz 
+64 9 525 4593 
 

 

 

 
Jacqueline Hardey 
Senior Legal Executive 
jacqueline@kempsweir.co.nz 
+64 9 525 4591 
 
 

 

 

 
Alicia O’Sullivan 
Trusts Administrator 
alicia@kempsweir.co.nz 
+64 9 526 2562 
 

 

 
 

kempsweir.co.nz 
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